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Belize
1. 	Belize lies on the Caribbean coast of Central America, bounded by Mexico in the north and Guatemala in the south and west.  It is slightly larger than Wales but much less densely populated.  Twelve hundred years ago Belize and its neighbouring areas supported a flourishing Mayan civilisation. But during the ninth century war and famine depopulated the country.  Forests grew up over towns, pyramids and temples. Today the coastal plain is mainly mangrove swamp and the steep valleys which form the slopes of the Maya Mountains to the south west are covered with forest.  For hundreds of years only the occasional logger, the forest birds and the howling monkeys disturbed the ruins. 

2. 	Modern Belize has a population of some 260,000.  It exports timber, and grows sugar and other tropical products on the small areas of land suitable for cultivation.  The British Army has for many years used the Maya mountains for training soldiers.  There is a growing tourism industry which attracts cruise ships to the coastal cayes and visitors to the ruins and wild life in the forests. But the country is still relatively poor.  It has no oil or other such natural resources and it has difficulty in meeting the increasing demand for electricity.

Electricity
3. 	The sole supplier of electricity in Belize is Belize Electricity Limited (“BEL”), a subsidiary of Fortis Inc of Newfoundland.  Until about ten years ago, it generated about half the electricity used in Belize in diesel-driven power stations, using imported oil.  The rest was supplied by the Mexican state-owned Comisión Federal de Electricidad (“CFE”) under a long-term agreement. But the capacity upon which Belize can call is limited to 25MW, the price is linked to world oil prices and during peak periods is five times higher than the ordinary rate. The result is that Belizean residents pay about twice as much for their home electricity as their neighbours in Guatemala and Mexico.  In any case, the CFE agreement expires in 2008 and Mexico’s own increasing requirements make it uncertain whether it will be renewed.  

4. 	In 1992 BEL decided to construct a hydro-electric power station to supplement the diesel generators.  It built a plant on the Macal River at Mollejón.  The Macal is a river which rises in the Maya Mountains to the south and flows north through narrow valleys to join the Belize River some 25 kilometres north of Mollejón near the town of San Ignacio.  The generator has an installed capacity of 25.2 KW but it is a “run of the river” plant, that is to say, no water is impounded and generation is dependent upon the seasonal flows of the river.  In the dry season there is little water in the Macal and therefore little generation of electricity, exposing consumers to high Mexican rates or power cuts or both.

The Chalillo Dam
5. 	Fortis Inc has now embarked on a more ambitious hydro-electric scheme.  It proposes (through another subsidiary called Belize Electrical Company Limited (“BECOL”)) to construct a 49.5 metre high dam further up the Macal River at Chalillo.  This will hold back the waters of the Macal and its tributary the Raspaculo to create a lake which will extend about 20 kilometres up the Macal and some 10 up the Raspaculo. The object is to provide a permanent source of water which can enable both the Mollejón plant and a new 7.3 MW plant at Chalillo to generate electricity throughout the year.

6. 	The Chalillo dam proposal has aroused strong opposition from environmentalists, not only in Belize but in Fortis Inc’s home country of Canada, in the United States and indeed throughout the world.  The dam will flood nearly 10 square kilometres of land on the border between the Mountain Pine Ridge Forest Reserve and the Chiquibul National Park.  These are areas which Belize has designated for preservation as national environmental resources on account of the importance of the plants and animals which are found there.  During the last century Central America has lost 70% of its forests to human exploitation but the Belize National Parks now provide a safe habitat for many indigenous species which are threatened with extinction elsewhere.  The area has the highest density of the surviving big cats (jaguar, puma and ocelot) in Central America.  Morelet’s crocodile (a rare species) lives in the rivers. Shy and secretive tapirs lumber through the woods. Gorgeous Scarlet Macaws, of which only about 1000 still exist anywhere in the world, nest in the trees by the river banks.  

7. 	It might be thought that 10 square kilometres more or less is not a great deal in comparison with the 1073 square kilometres of the Chiquibul National Park alone. But the narrow floodplain along the banks of the Macal and the Raspaculo has been described as having a unique vegetation which makes it “one of the most biologically rich and diverse regions remaining in Central America”. This riverine habitat will of course be drowned when the dam is full. 

8. 	The area has also been only lightly explored for archaeological sites.  Traces of Mayan settlement have been found in the valleys. There is nothing to suggest the presence of an important site like the nearby Mayan city of Caracol, discovered by loggers some kilometres to the north in 1938, which is thought once to have held more people than Belize City does today. But no one can be absolutely certain of what may be there.

9. 	Despite these  potential environmental losses, the government of Belize has decided to give its approval to the construction of the dam.  It considers that the losses are outweighed by the advantages to the community in being able to generate more of its own electricity.  That is a decision which the government is entitled to make.  Belize is a sovereign state, having gained its independence from the United Kingdom in 1981. It has a constitution which safeguards democracy and human rights.  But the question of whether or not the dam should be built raises no issue of human rights.  It is a matter of national policy which a democratically elected government can decide. 

The judicial review proceedings
10. 	In the litigation which has given rise to this appeal, a group of environmental organisations in Belize claim that the decision to build the dam was unlawful.  As the proceedings have attracted a good deal of publicity, it is perhaps well to make it absolutely clear what that means.  No one suggests that the government of Belize did not have power to authorise the building of the dam.  Still less is the court being asked to decide whether it made the right decision.  The dispute is entirely over the procedure by which the decision was made.  The allegation is that the department of the Belize government which approved the construction of the dam did not comply with the procedures required by law to be observed before such approval could be given. 

11. 	These procedures are contained in the Environmental Protection Act (Laws of Belize, 2000 Rev, Chapter 328) (“the Act”) and the Environmental Impact Assessment Regulations 1995 (SI 107 of 1995) (“the Regulations”), made under powers contained in the Act.  In summary, the Act and regulations provide that anyone undertaking a project which may “significantly affect the environment” must cause an environmental impact assessment (“EIA”) to be carried out and submit it to the Department of the Environment (“DOE”).  The Act and Regulations prescribe the form and content of the EIA and establish an expert advisory body, the National Environmental Appraisal Committee (“the NEAC”), to advise the DOE on the adequacy (or otherwise) of an EIA.  Work on the project may not proceed until the DOE, after considering the advice of the NEAC, has approved the EIA.

12. 	The Belize legislation has much in common with legislation in a number of other countries which require some sort of environmental study before significant projects may proceed.  It resembles, for example, the regimes established for Member States of the European Union by Council Directive 85/337/EEC (as amended), for Canada by the Canadian Environmental Assessment Act S.C. 1992 and by similar legislation in the States of Australia. But, as their Lordships will have occasion to notice when they come to examine the Belize statute in more detail, there are also significant differences.  What each system attempts in its own way to secure is that a decision to authorise a project likely to have significant environmental effects is preceded by public disclosure of as much relevant information about such effects as can reasonably be obtained and the opportunity for public discussion of the issues which are raised.

13. 	What these systems also have in common is that they distinguish between the procedure to be followed in arriving at the decision and the merits of the decision itself.  The former is laid down by statute and is binding upon the decision-making authority. The latter is entirely within the competence of that authority.  As Linden JA said with reference to the Canadian legislation in Bow Valley Naturalists Society v Minister of Canadian Heritage [2001] 2 FC 461, 494 (in a passage quoted by the Chief Justice in this case):
“The Court must ensure that the steps in the Act are followed, but it must defer to the responsible authorities in their substantive determinations as to the scope of the project, the extent of the screening and the assessment of the cumulative effects in the light of the mitigating factors proposed. It is not for the judges to decide what projects are to be authorised but, as long as they follow the statutory process, it is for the responsible authorities.”

14. 	The possibilities of misunderstanding on this question are highlighted by the fact that the appellants’ counsel introduced his submissions to the Board with the observation that the project would generate a relatively small amount of extra electricity: “enough to supply two or three hotels”.  The additional capacity to be created by the project was clearly stated in the material before the DOE.  The question of whether it was sufficient to justify proceeding with the scheme was a political decision, not reviewable in a court of law.

The statutory scheme
15. 	Their Lordships must now set out in more detail the terms of the Belize legislation.  Section 3 of the Act establishes the DOE and invests it with wide environmental powers and responsibilities. Section 20(1) requires any person who intends to undertake a project “which may significantly affect the environment” to cause an EIA to be carried out by a suitably qualified person and to submit it to the DOE.  Section 20(2) specifies, in general terms, the content of an EIA.  It must “identify and evaluate” the effects of the proposed development on a list of interests, including human beings, flora and fauna and the cultural heritage.  Section 21 gives the Minister charged with responsibility for the environment power to fill out these broad brush requirements by making detailed regulations.

16. 	The Regulations contain screening provisions to enable the DOE to decide whether a proposed development requires an EIA or not.  In the present case, there is no question but that it did.  Regulation 5 sets out the minimum requirements for an EIA.  It must contain:
(a)	a description of the proposed activities;

(b)	a description of the potentially affected environment, including specific information necessary to identify and assess the environmental effect of the proposed activities;

(c)	a description of the practical alternatives, as appropriate;

(d)	an assessment of the likely or potential environmental impacts of the proposed activities and the alternatives, including the direct and indirect, cumulative, short-term and long-term effects;

(e)	an identification and description of measures available to mitigate the adverse environmental impacts of proposed activity or activities and assessment of those mitigative measures;

(f)	an indication of gaps in knowledge and uncertainty which may be encountered in computing the required information.

17. 	If an EIA is required, the developer is required to submit draft terms of reference to the DOE, which decides whether they are adequate and may require them to be modified: regulation 15. During the course of the assessment, the developer must provide the opportunity for meetings with interested members of the public in accordance with a procedure determined by the DOE: regulation 18. Regulation 19 sets out in detail the format of an EIA, starting with the cover page and ending with a summary in non-technical terms. 

18. 	The EIA is then submitted to the DOE, which examines it to determine whether it complies with the terms of reference and whether a further EIA is required or “any significant harmful impact is indicated”.  By regulation 22(1), the DOE must advise the developer of “its decision” within 60 days after the completed EIA has been received.  If the developer is required to supply more information, the EIA is not “deemed to be completed”, i.e. the 60 day period does not start to run, until the information has been supplied: regulation 22(3).  The power to require the developer to supply additional information or conduct further work or studies and to amend and resubmit the EIA is contained in regulation 23. 

19. 	Regulation 25 provides for the appointment of the NEAC to review all EIAs and to advise the Department as to whether they provide sufficient information and whether a public hearing is desirable or necessary.  The NEAC is made up of nine civil servants from various departments: the head of the DOE, styled the Chief Environmental Officer (who is ex officio chairman), the Director of Geology and Petroleum, the Archaeological Commissioner and so on, together with two non-governmental representatives appointed by the Minister on the recommendation of the DOE.  Regulation 26 sets out in detail the matters which the NEAC must consider in its assessment of an EIA, such as the environmental effects of the project, the significance or seriousness of those effects, comments from the public and mitigation measures that are technically and economically feasible. 

20. 	It is a curious feature of the Act and Regulations, remarked upon by the Chief Justice, that it nowhere expressly says that approval by the DOE after assessment of an EIA is necessary to enable a project to proceed.  There are however oblique references which make it clear that such approval is necessary: section 20(7) of the Act says that “a decision by the [DOE] to approve an [EIA] may be subject to conditions which are reasonably required for environmental purposes”, regulation 22(2) says that until the developer is “advised under sub-regulation (1)” he may not proceed with the undertaking; sub-regulation (1) speaks of the developer being advised of the DOE’s “decision” and regulation 27(1) provides that if the DOE has decided that a project “shall not proceed”, the developer may appeal to the Minister.  It has therefore been accepted by all parties that the power to decide whether a project should proceed is vested in the DOE.

The EIA
21. 	That is the statutory framework.  Their Lordships now turn to what happened.  BECOL commissioned the preparation of an EIA by Amec E & C Services Ltd (“Amec”), a member of the well known Amec international engineering and consulting group.  The substantial cost of the report was met by the Canadian International Development Agency as part of that country’s foreign aid budget. Canadian law requires environmental assessment of projects undertaken outside Canada under the Projects Outside Canada Environmental Assessment Regulations, made under the Canadian Environmental Assessment Act.  The EIA was therefore written with a view to compliance with both the Canadian and the Belize regimes.

22. 	Under cover of a letter dated 24 August 2001 Mr Lynn Young, a director of BECOL, delivered the EIA to Mr Ismael Fabro, the Chief Environmental Officer and ex officio chairman of the NEAC. With appendices, it ran to some 1500 pages and was plainly not a superficial study.  For example, Amec had commissioned a wild life impact assessment from the Natural History Museum in London. They monitored the tapirs, Morelet’s crocodiles, Scarlet Macaws and other species for three months in early 2001. 

23. 	On 24 October 2001 the NEAC met to consider the EIA.  One of the non-governmental representatives was Ms Candy Gonzalez, representing the Belize Alliance of Conservation Non-Governmental Organisations (“BACONGO”), which in turn represented a number of environmentally-concerned organisations.  Another was Mr Valdemar Andrade of the Association of National Development Agencies (“ANDA”), another group of non-governmental organisations.

24. 	The NEAC spent most of the day discussing the EIA, with members drawing attention to matters within their interest or expertise on which they felt that more information was necessary. The DOE wrote to Mr Young saying that although the NEAC accepted the EIA as such, it wanted more information “to assist with the revision process”.  Mr Young replied providing some of the information and saying that other matters would be developed in the course of agreement on an Environmental Compliance Plan (“ECP”) which, it was understood, would lay down the environmental conditions for consent in accordance with section 20(7) of the Act.

25. 	On 31 October 2001 members of the NEAC visited the Chalillo and Mollejón sites and on  8 November they met again.  After an adjournment until next morning to allow for the inspection of rock samples (a matter to which their Lordships will in due course return) they voted on 9 November 2001 to give the project clearance conditional upon compliance with an ECP, and to set up a working group to develop the ECP in consultation with BECOL.  The voting in favour of clearance was 11 to 1 (Ms Gonzalez of BACONGO dissentiente).

Approval of the project
26. 	Everyone seems to have assumed that the NEAC’s decision to recommend approval counted as statutory approval of the project. On 21 November 2001 BECOL, BEL and the government of Belize signed a “Third Master Agreement” to regulate their relationships in a way which took into account that the dam was going to be built. At the beginning of the new year the government of Belize began to build the access road to enable works vehicles to get to the site.  On 27 February 2002 BACONGO made an amended application for judicial review of the NEAC’s “decision”. The Chief Justice granted leave on the following day.

27. 	Meanwhile negotiation of the terms of the ECP proceeded to a successful conclusion.  It was signed on behalf of BECOL and the DOE on 5 April 2002.  On the same date, Mr Fabro handed Mr Lynn a formal letter saying that, subject to compliance with the ECP, the DOE granted “environmental clearance” for the project.

28. 	The assumption that the NEAC’s November decision was a conditional approval of the project was technically wrong.  The statute makes it clear that the NEAC’s role is advisory and that the DOE is the decision maker.  But when one considers that Mr Fabro as Chief Environmental Officer was in practice the DOE (Belize is a small country) and was hardly likely to reject the recommendation of the body which he had chaired and which had acted in accordance with his advice, the confusion is understandable.

29. 	Matters were clarified when the judicial review proceedings came before Chief Justice Conteh in July 2002.  The application was amended to include a challenge to the DOE’s decision letter of 5 April 2002.  On 19 December 2002 the Chief Justice dismissed the application.  An appeal to the Court of Appeal was dismissed on 31 March 2003.  BACONGO now appeals to Her Majesty in Council.

The grounds of appeal
30. 	
