IN THE SUPREME COURT OF BELIZE, A.D. 2002
ACTION NO. 81

IN THE MATTER of an application for leave to apply for Judicial Review
AND

IN THE MATTER of a Decision of the National Environmental Appraisal
Committee made on Friday, November 9th, 2001 to approve an

Environmental Impact Assessment by Belize Electric Company
Limited

AND

IN THE MATTER of a Decision of the Department of the Environment
or of the National Environmental Appraisal Committee made on
Friday, November 9th, 2001 to grant environmental clearance to
the Macal River Upstream Storage Facility Project

AND
IN THE MATTER of the Environmental Protection Act Chapter 238 of

the Laws of Belize, Revised Edition 2000, and the Regulations
made thereunder

THE QUEEN RESPONDENTS
THE DEPARTMENT OF THE ENVIRONMENT

BELIZE ELECTRIC COMPANY
AND
Ex parte BELIZE ALLIANCE OF

CONSERVATION NON GOVERNMENTAL
ORGANIZATIONS (BACONGO) APPLICANTS

Skeleton Submissions on behalf of the First Respondent




(AN ]

GROUNDS FOR JUDICIAL REVIEW .

In Council of Civil Service Unions v Minister for the Civil Service [1984] 3
All ER 935 Lord Diplock stated the grounds on which administrative action
is subject to judicial review. The grounds are illegality, irrationality and
procedural impropriety. By “illegality" is meant that the decision maker
must understand correctly the law that regulates his decision making
power and must give effect to it. By “irrationality " is meant a decision that
is so outrageous in its defiance of logic or accepted moral standards that
no sensible person who has applied his mind to the question to be
decided could have arrived at it. "Procedural impropriety" refers to failure
by an administrative tribunal to observe procedural rules that are

expressly laid down even when such failure does not involve any denial of
natural justice.

In the present application the Applicant seems to be relying on all three
grounds as appears from the Amended Grounds Upon Which Relief Is

Sought ("the Amended Grounds") under the heading Material Facts at
pages 5 and 6.

THE DECISION THAT THE COURT GAVE LEAVE TO CHALLENGE BY
JUDICIAL REVIEW.

"The subject matter of every judicial review is a decision made by some
person (or body of persons) whom 1 will call the "decision- maker" ...", per
Lord Diplock at 949 e. A decision that is amenable to judicial review must
be one that the decision-maker is empowered by public law to make and
one that, if validly made, will lead to administrative action by an authority
endowed by law with executive powers, 949 j.

In the present application the Applicant complains of a decision on 9th
November 2001 of NEAC that the Environmental Impact Assessment
("EIA") of the proposed Macal River Upstream Storage Facility ("the
Project") submitted by Belize Electric Company Limited ("BECOL") be
"given clearance", see 3.0 on p. 6 of Applicants' Amended Grounds and
see the third affidavit of Jamillah Vasquez dated 20th May 2002 at
paragraphs 11 to 13 incorporating the minutes of the meeting of NEAC 9th
November 2001 exhibited as exhibit IH 1c, item 3.0, to the affidavit of
lcilda Humes dated 12th April 2002.

NEAC, it is submitted, is an advisory body established by the
Environmental Impact Assessment Regulations, 1995 (S.l. 107 of 1995)
and its functions are to review all ElAs, to advise the Department of the
Environment (DOE) of the adequacy or otherwise of an EIA and tn advise
the DOE of circumstances where a public hearing is desirabie of



necessary, see reg. 25 (1).

6 The decision of NEAC that the EIA be "given clearance" should be taken
to mean and can legally amount to no more than that NEAC decided that it
would advise DOE that it found the EIA to be adequate. There is no
limitation on the form or terms in which NEAC may advise and nothing
stops them from advising the DOE that an EIA is adequate subject to
specified additional requirements being satisfied.

7 The Applicant does not suggest that DOE made any decision and there is
no evidence that it did. The only decision therefore that exists in relation to

the EIA and which therefore may be challenged is the decision by NEAC
to advise DOE that the EIA was adequate.

8 This seminal fact points to the difficulty in the way of the Applicant's
challenges which, in every single instance, is expressed as a challenge
made to a decision of DOE. In some instances the Applicant treats DOE
and NEAC as one and the same and in those instances where the
challenge is actually to conduct or a decision of NEAC the Respondent is
content to treat the ground as if were referring to NEAC. In other
instances, however, it is clear that the Applicant is distinctly complaining of

conduct or a decision of DOE. These instances appear in the Amended
Grounds as follows:

Ground 1 complains of the failure of DOE to enforce a requirement
that the EIA contain a copy of a newspaper notice,

. Ground 2 complains that DOE did not examine the EIA to
determine whether it complied with Terms of Reference

iii. Ground 3 complains that the decision of DOE not to require public
hearings was ultra vires and unreasonabie.

9. An examination of these grounds in the Applicant's Amended Grounds
makes it clear that the Applicant is challenging conduct or decisions other
than the NEAC decision of 9th November 2001 to advise that the EIA was
adequate. The issue then arises whether any such conduct on the part of
DOE, assuming it is made out, can vitiate the advisory opinion of NEAC as
to the adequacy of the EIA. It is submitted that unless the Applicant can
show that such conduct has the effect of making the consideration given
by NEAC to the EIA seriously flawed or practically worthless the conduct
of DOE cannot vitiate the process and determination of NEAC



THE NATURE OF AN EIA.



